1 O.A. No. 971 of 2022

MAHARASHTRA ADMINISTRATIVE TRIBUNAL
NAGPUR BENCH NAGPUR
ORIGINAL APPLICATION No.971 of 2022 (D.B.)

Deepak S/o Ramkrishna Koli,
aged 53 years, Occ. Service,

R/o0 Khamgaon Road, Sundarkhed,
Dist. Buldhana.

Applicant.
Versus

1. The State of Maharashtra,

Through Its Additional Chief Secretary,

Home Department, Mantralaya, Mumbai-32.
2. The Director General of Police,

Having its Office, Near Regal Theater, Kolaba,

Mumbai.

Respondents.

Shri S.P. Palshikar, Advocate for the applicant.
Shri M.I. Khan, learned P.O. for respondents.

Coram :- Hon’ble Shri Justice M.G. Giratkar,
Vice Chairman.

Dated :- 02/02/2024.

JUDGMENT

Heard Shri S.P. Palshikar, learned counsel for the

applicant and Shri M.l. Khan, learned P.O. for the respondents.

2. As per the M.A.T., Principal Bench, Mumbai office order /
letter No.MAT/MUM/JUD/1350/2023, dated 21/11/2023, the Hon’ble

Chairperson, M.A.T., Principal Bench, Mumbai has given direction to
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this Tribunal to decide the Division Bench matters if the matter is
covered by the Judgments of Hon’ble Supreme Court, Hon’ble High

Court and the Benches of the M.A.T. etc.

3. The learned P.O. has filed letter dated 01/02/2024 sent by
the Additional Superintendent of Police (ACB), Mumbai. It is marked
Exh-X for identification. As per this letter, Special case for A.C.B. is
pending against the applicant in the Court of Malkapur, District

Buldana.

4, As per the submission of learned counsel for applicant,
this O.A. is covered by the various Judgments of the Hon’ble Supreme
Court in the case of the Union of India Vs. K.V.Jankiraman And
Others reported in (1991) 4 SCC 109, decided on 27.08.1991 and in
the case of Union of India And Others Vs. Anil Kumar
Sarkar(2013) 4 SCC 161, decided on 15.03.2013 and also the
Judgment of the Hon’ble Bombay High Court, Bench at Aurangabad in
Writ Petition No.1672/2022, decided on 05/10/2022. Hence, the matter
is heard and decided finally with the consent of learned counsel for

both the parties.
5. The case of the applicant in short is as under —

The applicant was appointed on the post of Police Sub

Inspector on 17/08/1992. He was promoted on the post of Assistant
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Police Inspector on 24/10/2002. Thereafter, the applicant was
promoted as Police Inspector on 10/05/2007. Next promotion of the
applicant is that of Dy. Superintendent of Police / Assistant

Commissioner of Police.

6. On 12/06/2020, respondent no.2 published the list of
persons who were due for promotion. In that list the name of applicant
is shown at Sr.No.33. But in the remarks column, it is mentioned that
the ACRs of the year 2017-18 and 2018-19 are not available.
Thereafter, on 24/01/2022 again another list was published for
promotion. The name of applicant is shown at Sr.No.20, but ignoring
his claim juniors to the applicant were promoted. The applicant has
made representation, but the respondents have not taken any
cognizance. Hence, the applicant approached to this Tribunal for the
following reliefs —

“(i) issue necessary directions to the respondents to consider and issue
order of promotion in favour of the applicant as a Dy. Superintendent of

Police / Assistant Commissioner of Police forthwith in accordance with law;

(ii) further be pleased to direct the respondent No.2 to give deemed date of
promotion as a Dy. Superintendent of Police / Assistant Commissioner of
Police as of year 2020 when his name was shown in the list promotion by

granting him all monetary benefits arising therefrom.”
7. The O.A. is strongly opposed by the respondents. It is

submitted that the applicant was not in the zone of consideration for

promotion, because, he was dismissed from service. Thereafter, the
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said dismissal was set aside by the Home State Minister as per the
order dated 29/08/2019. Thereafter, the respondents have taken the
name of applicant in the zone of consideration before the DPC and
sealed cover procedure was followed as per the G.R. dated
15/12/2017. It is submitted that the applicant is facing criminal case in
respect of acceptance of bribe punishable under Section 7 and 13 r/w
Section 13 of the Prevention of Corruption Act. The said special case
is pending before the Special Court, Malkapur District Buldana and

therefore the applicant is not promoted.

8. During the course of submission, the learned counsel for
applicant has pointed out the order passed by State Home Minister
dated 29/08/2019. The operative part of the order is reproduced as
below —
ooty

?) AT AT, fodeh THFSOT Il Greli fAiaTeh, Teohl. . gob AT Ulell ST AT
TS 3791 AT HIUITT A 3Te.

R) Ay A, feuw THFSUT FIST Mol fAleTh, dcohl. AHA. Yo AT Gelry 30T
TRITASHIT TSR AT A AT fEetely " FdceT Ferclal AaTfeiged 0T
(Compulsorily retired from service)" & RI&T I %=l "dleld fAdeTeh Ferdr Ao

geTa¥ o3 JuTHIdT S0 aT e ST Ad 378,

3) ATET AT T THFSUT HIA Telld fA{TaTeh, Tohl. 7. ¢ Yob AT UTelId ST Iiedl
3 TR PRI YeTa] SaudTd I1d.
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¥) aTET AT, fGueh IHPTOT HIS Tl @16Teh, Tcohr, . Y5 AT Telld STOT ATeAT
AMHARAT Tof AT T [ATAT Ilefel ol Filendl FROIRN GHITS AedTehged
HOGT ITd.

) aTET AT, fEueh IHPTOT HIST, Treli A aTeh, Teohl A, Yo AT Telld STOT ATAT
o3 g¥ fAETUTErel 341 Wl HgrTTesh, HERISE g, A Alell cITeTacdr

31EATol SITHGT YHATTOTT hdrdT.

€) TTIHATON 5h.¥) T 3) THATOT FHL e eI el HgRidTeleh, HERTSE U3,
HaS Fioil e AT, i Trafavee HIARTER Qe ot HRars Frar.

b) ATET AT, U IHPTOT HIS Tl 16Teh, Tcohl. A, Y5 AT Telld STOT ATAT

"AMHT HAq Tl Halfelded FIOT" hedTedl fEATRIRET Add  IoT - TUTIAT

FLOAT  feTTenTaian qur:leTﬁlFr FeAIAdIT  JIEET  Hrarady g
fAgcNAdA ST 3 FIVTATE YASTATYS Feledahlcs FeUeT AR F+oa1d A5
o3 f3=T1 &1 4= dctal (No Work No Pay) a7 Acalel6R GéTel RIaTeT Shral.

¢) Al THAUTATHTOT HETAATT 3TaTeh ol HIRIATET SHrar.

9. As per the submission of learned counsel for applicant, the
punishment of dismissal was set aside by the State Home Minister.
Instead of that, he was kept on the post of Police Inspector for a
period of three years, this order is dated 29/08/2019. Three years
period is already lapsed and therefore the applicant is entitled for

promotion even during the pendency of criminal case.

10. The learned counsel for the applicant has pointed out the

Judgments of the Hon’ble Supreme Court in the case of the Union of
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India Vs. K.V.Jankiraman And Others reported in (1991) 4 SCC
109, decided on 27.08.1991 and in the case of Union of India And
Others Vs. Anil Kumar Sarkar(2013) 4 SCC 161, decided on
15.03.2013 and also the Judgment of the Hon’ble Bombay High Court,
Bench at Aurangabad in Writ Petition No0.1672/2022, decided on

05/10/2022.

11. During the course of submission, the learned P.O. has
submitted that the applicant had challenged the dismissal order before
this Tribunal and the O.A. was dismissed on 07/07/2023. The learned
counsel for applicant has submitted that it will not make any effect
because the dismissal order was set aside by the State Home

Minister.

12. The learned counsel for applicant has submitted that the
order of State Home Minister dated 29/08/2019 was challenged in
0.A.N0.418/2021. Though the O.A. was dismissed, but the effect of
the order now is over, because, as per the punishment imposed by the
State Home Minister, the applicant was kept on the original post of
Police Inspector for a period of three years. This order is dated
29/08/2019. Therefore, after three years the applicant is entitled for

promotion.

13. The learned P.O. has submitted that in the next DPC, the

name of applicant will be considered by the respondents.
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14. The learned counsel for the applicant has pointed out the
list of Police Inspector who are in the zone of consideration for
promotion on the post of Dy. Superintendent of Police / Assistant
Commissioner of Police. It is dated 19/10/2023. The name of

applicant is shown at Sr.No.4.

15. There is no dispute that the respondents have followed the
sealed cover procedure as per the guidelines given in the G.R. dated
15/12/2017. As per the procedure laid down in the said G.R., the
sealed cover is to be opened in the next DPC. The respondents may

not grant promotion due to the pendency of criminal case.

16. The Hon’ble Supreme Court in the case of the Union of
India Vs. K.V.Jankiraman And Others reported in (1991) 4 SCC
109, decided on 27.08.1991 and in the case of Union of India And
Others Vs. Anil Kumar Sarkar(2013) 4 SCC 161, decided on
15.03.2013, has held that the promotion cannot be denied because of
the pendency of criminal case / departmental enquiry. Promotion can
be granted subject to the decision of departmental enquiry / criminal
case. In the recent Judgment the Hon’ble Bombay High Court, Bench
at Aurangabad in Writ Petition No.1672/2022 has held that pendency
of criminal offence / case cannot be a ground to deny the promotion.

Therefore, respondent nos.2 and 3 (in that petition) was directed to
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grant temporary promotion to the petitioners. The same view was

taken in Writ Petition No.4921/2019, decided on 30/04/2020.

17. The learned counsel for applicant has also pointed out the
Judgment of this Tribunal in 0O.A.N0.427/2023, decided on

07/12/2023.

18. There is no dispute that the cantina of decisions of the
Hon’ble Supreme Court, Hon’ble High Court and this Tribunal clearly
show that during the pendency of criminal case or departmental
enquiry, promotion can be granted subject to the decision of criminal
case or departmental enquiry. The applicant is facing criminal case
pending before the Special Court, Malkapur, District Buldana. His
name is in the list of zone of consideration. His name is at Sr.No.4. In
the last DPC, the applicant was considered, but because of the
pendency of criminal case, sealed cover procedure was applied as per
the G.R. dated 15/12/2017. The Hon’ble Supreme Court and Hon’ble
Bombay High Court directed to open the sealed cover and promote
the candidates subject to the decision of criminal case / departmental

enquiry.

19. The applicant is entitled for promotion in view of the above
cited decisions of the Hon’ble Supreme Court and Hon’ble Bombay

High Court. There is no dispute that no any departmental enquiry is
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pending against the applicant except criminal case. Hence, the

following order —

(i) The O.A. is allowed.

(i) The respondents are directed to promote the applicant on the post
of Dy. Superintendent of Police / Assistant Commissioner of Police
and give deemed date of promotion subject to decision of criminal
case pending against him, as per the law. However, the applicant

shall not be entitled to claim any arrears.
(iii) The respondents shall comply the direction in coming DPC.

(iv) No order as to costs.

Dated :- 02/02/2024. (Justice M.G. Giratkar)

Vice Chairman.
*dnk.
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| affirm that the contents of the PDF file order are word to word

same as per original Judgment.

Name of P.A. : D.N. Kadam
Court Name . Court of Hon’ble Vice Chairman.
Judgment signed on : 02/02/2024.



